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SJniteb States Court of Appeals 

DISTRICT OF COLUMBIA 


October Term, 1944 
No. 8673 

Arthur Rookard, appellant 

v. 

Ray L. Huff, General Superintendent, D. C. Reformatory, 
Lorton, Virginia, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This appeal is taken from an order of the District Court 
which in effect denied hearing and release to the appellant as 
prayed in his petition for writ of habeas corpus. The question 
raised is whether the appellant was entitled to release or to 
a hearing despite the fact that the claims made in his petition 
had been previously adjudicated after full hearing. 

The appellant was indicted in four cases of robbery, each 
charging him with holding up, at gun point, a taxicab driver. 
The indictments were returned on February 2, 1938. On 
February 4, 1938, he pleaded not guilty to all charges. On 
February 16, 1938 one of the cases (Criminal No. 61537) came 
on for trial. The defendant was represented by attorney L. C. 
Lagerson, an attorney appointed by the court. The trial re¬ 
sulted in a verdict of guilty that same day, and thereafter on 
that day the defendant entered pleas of guilty to the other 
three charges. On March 4, 1938 he was sentenced to terms 

(l) 
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of two to three years in each case, the sentences to run con¬ 
secutively, making a total of eight to twelve years. No ap¬ 
peal was taken from these judgments. Thereafter, the appel¬ 
lant apparently communicated with his attorney by letter of 
August 14, 193S. Mr. Lagerson replied by letter of August 
18, 1938 (Appendix in back of brief for appellant—herein¬ 
after designated as App. — 6) which, in effect, was an inti¬ 
mation that something could be done and would be done if 
the appellant paid Mr. Lagerson money. In a subsequent 
letter dated September 12, 1940 (App. 7) Mr. Lagerson de¬ 
manded S50.00 for a like service. It will be observed that 
these letters were written some months after the conviction 
and pleas in the criminal cases. 

Thereafter, the appellant sought his release in habeas corpus 
proceeding No. 2305. In his petition he set forth all the alle¬ 
gations contained in his petition in the instant case (App. 11). 
The court appointed an attorney to represent the appellant 
and a full hearing was held, after which the court, in said 
proceeding. Habeas Corpus 2305, made findings of fact to the 
effect that the appellant was properly represented in these 
criminal cases, and the conclusion of law that he was law¬ 
fully detained by virtue of his commitment in said cases (App. 
12). After all the foregoing proceedings, the appellant, on or 
about June 9, 1943, submitted for filing his petition for habeas 
corpus, with exhibits attached consisting of the aforementioned 
letters of Mr. Lagerson; and the customary pauper’s oath 
(App. 1-7). The court permitted the filing of the petition 
and exhibits and directed the respondent to show cause why 
a writ of habeas corpus should not issue (App. 8). To this 
rule the respondent made his return (App. 10, 11) setting 
forth the previous adjudication as recited in this statement. 
To this return were attached the findings of fact and conclu¬ 
sions of law in the previous habeas corpus proceeding 2305 
(App. 12) and certified copies of the commitments in the 
criminal cases (App. 13-16). Upon consideration of the peti¬ 
tion and return, the lower court discharged the rule to show 
cause (App. 17) which, of course, had the effect of denying 
the petition for writ of habeas corpus. Thereafter, counsel 
was appointed by the lower court to prosecute this appeal 
and the appeal was permitted without prepayment of costs. 
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I SUMMARY OF ARGUMENT 

While the doctrine of res ad judicata is not applicable as such 
to habeas corpus proceedings, a court to whom a petition for 
i habeas corpus is addressed has discretion in some cases to deny 
the petition; and in the proper exercise of that discretion, it 
I may well be in the given instance that the controlling circum- 

1 stance is the fact of a previous adjudication ( Pope v. Huff, No. 

8623 Ct. App. D. C., decided March 30,1944,141 F. (2d) 727). 
In the instant case, the denial of relief was plainly justified 
by the previous adjudication: First, by analogy to the doctrine 
of res ad judicata; and secondly by the consideration that an¬ 
other hearing would be futile in that it did not promise to 
produce any additional or different showing from the one made 
before. 

ARGUMENT 

i Much of the brief for appellant is devoted to the proposition 
that an accused is entitled to effective representation of counsel. 
Appellee admits that proposition. The only issue drawn in 
this appeal is whether the appellant is entitled to a second 
hearing on the same subject matter. This is touched upon in 
pages 7 and 8 of appellant’s brief. 

While it is true that the doctrine of res adjudicata does not 
apply to habeas corpus proceedings, the proper application of 
other well recognized rules of law and reason frequently leads 
to the same result. This should be so generally speaking in 
i all cases where the legality of detention rests upon a changeless 
fact or condition. Where, of course, the detention depends 
upon a condition that may change with time, such as the 
mental condition of a person detained in an institution for the 
1 mentally unsound, repeated petitions by the same person will 

1 be entertained (In re: Rosier, 76 App. D. C. 214, 133 F. (2d) 

316); though even in such cases it has been held that a pre¬ 
vious adjudication places the burden upon the petitioner of 
showing a change since that time. Barry v. White, 62 App. 
D. C. 69 (1933); 64 F. (2d) 707. 

A consummation devoutly to be wished is that of litiga¬ 
tion (Hodge v. Huff, No. 8541 Ct. App. D. C.; 140 F. (2d) 
686); and where a changeless fact—such as here, the fact of 
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proper representation by appellant’s attorney at the time of 
his trial and pleas of guilty—has after full hearing been adju¬ 
dicated, it is contrary to the purpose of finality in litigation 
that the losing party should be permitted to retry the same 
issue. If he can retry it the second time, he can retry it 
indefinitely. In re: Rosier, supra. 

A further justification of the lower court's action in this 
case is the fact that the petition and the rule to show cause 
(which latter simply recited proceedings in the same court in 
which the petition was filed, of which the court could take 
judicial notice) presented the prospect of nothing but a retrial 
of the same issues and the presentation of the same evidence. 
T|ie petitioner ignored the previous adjudication and gave 
nP indication that he could or would produce further or differ¬ 
ent evidence from that which was produced at the previous 
hearing,^ 4 In these circumstances the court was justified in not 
grantingjjfcearing because it would fee a futile thing. See 
Kohl^.}^jpfack, 160 U. S. 293. 295, 40 L. ed. 432; Whitten v. 
Tomlinson, 160 U. S. 231, 40 L. ed. 406. Cf. Massachusetts v. 
Mellon, 262 U. S. 447, 67 L. ed. 1078. 

The question is not presented by this appeal whether the 
appellant would be entitled to another hearing if he offered 
compelling evidence demonstrating that the previous adjudi¬ 
cation was wrong. If the law* be that in such instance the 
petitioner is entitled to hearing, that rule would constitute 
one application of the pertinent law regarding habeas corpus 
proceedings which would differentiate it from the doctrine of 
res adjudicata. This is suggested as one possible illustration 
of the difference. 

CONCLUSION 

It is respectfully submitted that in denying hearing, and in 
denying the writ prayed for, the court below properly used its 
discretion in that it properly refused to retry on the same evi¬ 
dence, issues that had already been adjudicated. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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